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ADMINISTRATORS, EXECUTORS, &c. 


1. An administrator, after settlement withthe distributees, 
makes a return to the Court of Ordinary of the settle- 
ment; and of other matters occurring before the set- 
tlement: Held, that this return does not show a con- 
tinuing trust, so as to take the case out of the Statute 
of Limitations. _ Walker et al. vs. Wooten et al 


» 

2. Interest should be charged on advancements, only 

from the time they are brought into hotchpot. Har- 
ris et al. ea rs, vs. Allen 


3. By the Act of 1805 a surety of an administrator may 
petition for and have relief by counter security or 
otherwise, as matter of right. ‘This Act is not re- 
pealed by Act of 1810. Girardey and another vs. 
Dougherty 


4. Such relief cannot extend to the revocation of the ad- 
ministrator’s letters, unless, under the provisions of 
the Act of 1810, notice is given and proof made of 
mismanagement. Ibid. 


‘5. A judgment of dismissal by the Ordinary, relieves the 
administrator from all liability, unless such judgment 
be impeached in that Court for irregularity, or in the 
Superior Court for fraud. Jacobs vs. Pou, adm’r 


6. After dismission, the Statute of Limitation runs in 
favor of administrators and against distributes. 
Lbid. 
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7. When there is doubt whether assets are to be admin~ 
istered by the laws of this or another State, the ad- 
ministrator may apply to a Court of Equity fordirec- 
tion. Sanford, adm’r, gc. vs. Thompson et ux... .... 


. If assets are to be administered according to the law 
of another State; and if all the claimants reside in 
that State, it is proper that they should be transmit- 
ted to the administrator in that State, to be, by hm, 
administered. Ibid. 


. For injuries to property in actual possession, adimin- 
istrator, &c. may sue in his own name: Aliter, where 
the possession is constructive. The Macon § Western 
R. R. Co. vs. Davis, adm’r 


10. Admissions by administrators, &c. in relation to mat- 
ters in litigation, are admissible against the estate. 
If they injure the estate they are liable. Sample vs. 
TAOOUD osinnics ikgncnscaoe tone dase Litsadabawedetvwernc ha daktes 687 


11. So, an administrator may release a witness, go as to 
make him competent. Neal vs. Lamar et al 


See Judgment, 1. Laches, 3. Trusts and Trustees, 
1, 2. 


ADMISSIONS. 
See Administrators, gc. 10. 


ADULTERY AND FORNICATION. 


1. An indictment lies against one person for this offence. 
Wasden vs. The State.....csrcscsseccscerccceoverserveees 204 
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ADVANCEMENTS. 
See Administrators, gc. 2. 


ALIMONY. 


See Husband and Wefe. 


AMENDMENT. 


1. Action for land under Act of 1847, is not amendable 
by inserting other parties. Neal vs. Robertson 


See Appeals, 1. 
APPEALS 


1. Are included in the Act of 1818, as to amendments 
and special pleading. Burkhalter vs. Bullock 


2. Where the appellant and his surety sign their names 
upon the minutes of the Court for the Clerk to write 
the bond above, which he failed to do: Held, that itis 
a good appeal. The omission may be supplied at any 
time. Hooks vs. Stamper 


3. Under the charter of the Oglethorpe B. & T. Co. ap- 


peals are to be entered by the next term of the Court. 
Armstrong vs. The 0. B. § T. Co 


See Judgment, 2. Sheriff and Sureties, 1. 
ASSUMPSIT. 


1. Where the terms of a special agreement have been per- 
formed on one side, and nothing is to be done on the 
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other but to make a money payment, such payment 
may be enforced by indebitatus assumpsit. Hancock 
Ci TDMNG so sisnecdihecge tie tese ce ON nieve. OR 








. Where goods have been supplied under a special agree- 
ment, but not in conformity thereto, compensation may, 
nevertheless, be enforced by action of asswmpsit, if 
defendant has retained and used the goods actually 
furnished. {did. 








5. K paid an account for medical services. rendered to 
the son of D, and brought suit for the money : Held, 
that he could not recover without proving that the exi- 

gencies of the case required the services of a physician, 

or a special request. Keaton vs. Davis...........0000 457 









6. Asst. vs. two. At Common Law, judgment cannot be 
given against one; otherwise, under our laws. Wooten 
C06. oe CR. ni ete hie... wes Latcmtichaa 










ATTACHMENT. 






1. Attachment and bail for the same matter, cannot be 
sued out at the same time. Clark vs. Tuggle............ 604 






2. An affidavit fora sum certain, “ subject to an unascer- 
tained set-off for work,” is sufficient. Zhe Holston 


Man. Co. vs. Led.......0+. act ctindianie PED Ee TS 2 .. 64 






3. An Attorney, by surety, necd not show “ that ordina- 


ry process of law cannot be served.’ Shockley vs. Bul- 
ODE iiscaricncusinstusnien iypaciniabeipghdacsiithamdaiaaiaelecniies 283 






4, If no form is prescribed, a substantial compliance is 
sufficient. Ldid. 






ATTORNEY. 
Set-off, 1. 









See Evidence, 12. 
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BAIL. 


i. A suit upon a bail bond (not good under the Statute) 
alleged, that it was voluntarily tendered. ‘No. evi- 
dence but the bond was offered: Held, that a non-suit 
was properly awarded. Sackett, Davis § Potter vs. 
Tepaleas:: 66: hesinssi's cs ditiiniss. die ciittihgsn sbiide dbdngadeds Hh. 401 


2. Where bail is required by an agent of the plaintiff, 
who swears he is agent, and the prineipal files his de- 
claration on this affidavit: Held, that this is evidence 
that the principal authorized the act. Murphy vs. 
Watters §  CO.i0..s.cceendstbdeos pdvselctlbcis ASGsee NE BA 690 


See Attachment, 1. 


BAILMENT. 


1. The undertaking of a party to receive, money and de- 


liver it to another, without reward, is.a mandate; and 
in contracts of this sort, the mandatory is liable for 
gross negligence only. The burthen of proof is thrown 
upon the plaintiff to make out at least a prima facie 
case. McNabb vs. Lockhart ¢ Thomas 


. Negligence is ordinary, less than ordinary. or more 
than ordinary ; and he who omits even slight. diligence, 
fails in the lowest degree of prudence, and is deemed 
grossly negligent: his conduct being, in legal language, 
dolo proximus., Ibid. 


3. He who accepts a burden gratuitously, is not to be 
dealt with as one who receives abenefit ; and whether 
he has been grossly negligent, is a fact to be deter- 
mined by the Jury. Lbzd. 


. In an action against such a bailee, for the loss of 
money by negligence, the defendant may give in evi- 
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dence his own acts and declarations immediately after 
the loss, to repel the charge. Ibid. 


5. He cannot be sworn as a witness to prove the loss. 
Ibid. 


6. Where, in such a suit, the plaintiff proves the buying 
and selling of property, and handling of funds after 
the alleged loss by defendant, he may rebut by proof 
of his pecuniary means before the loss. bid. 


7. He may put in evidence his general character for hon- 
esty and trustworthiness. bid. 


See Slaves, ge. 2. 
BANKS AND BANKING. 


1. The right of creditors to call on the State of Georgia 
for the unpaid stock due by her, was taken away by 
the Act of 1834, extending the charter of the bank. 
Robinson et al. vs. The State 


2. A ‘bank may, of necessity, receive its own stock in 
payment of a debt. This becomes a fund for the cre- 
ditors of the bank. The other stockholders are not lia- 
ble for unpaid instalments due on such stock. did. 


3. All reasonable expenses of a receiver of the assets of 
an insolvent bank are legitimate charges against the 
trust fund. bid. 


4. Debts due toa bank may be discharged in its own 
notes, even after transfer, or after judgment. bid. 


5. Bank bills should be protected in preference to every 
other class of debts—and Statutes passed for this pur- 
pose should be liberally construed. Ibid. 
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.6. The State, by becoming a stockholder in a bank, while 
it does not extend to the bank’ her privileges or pre- 
rogatives ; still, it does not divest her of her sove- 
reign rights as a creditor. bid. 


. The State having redeemed more than her share of 
the bills of the Bank of Darien, no farther liability at- 
taches to her as a stockholder. did. 


. Bank notes, although fraudulently put into circulation 
or even stolen, become the property of him who gives 
a valuable consideration for them, dona fide. Ibid. 


, A party who proves the loss of a bank note, is enti- 
tled to require payment thereof of the bank, by ten- 
dering suitable indemnity. zd. 


10. The 4th part of the 6th section of the charter of the 
Pl. & Mech’s Bank of ‘Columbus, is in these words: 
‘The total amount of debts which the said corporation 
shall at any time owe, by bond, bill, &c. shall not ex- 
ceed three times the amount of capital stock actually 
paid in, over and above the amount of specie in the 
vaults actually deposited for safe-keeping. In. case 

-of excess, the directors, under whose administration it 
shall happen, shall be liable for the same in their pri- 
vate and individual capacities, and may be sued for 
the same in any Court of record in the United States, 
by any creditor of the corporation, any condition, — 
covenant or agreement to the contrary notwithstand- 
ing; but this shall not be so construed, &c.:’’ Held, 
that the liaLility of the directors is not penal but rem- 

_ edial ; joint and not several; and ncither absence nor 
(dissent will relieve a director from liability. Banks 
vs. Darden 


11. The charter of the P. & M. Bank of Columbus does 
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not require that the whole amount of the capital stock 
should be paid in specie, but only 25 per cent. there- 
of. And in order to charge the directors, it. must be 
shown that there was an excess, and that it happened 
during their administration. 02d. 


12. Where the charter of a bank required that. twenty- 
five per cent. in specie should be paid in before the 
board of directors should proceed to issue their notes, 
and this was never done: Held, that the corporation 
could not. plead the illegal organization, to a suit by 
an innocent bill-holder; the liability of the stockhol- 
der being incidental to that of the bank, he is estop- 
ped also. McDougald, adm’x, vs. Lane.....c10cceees 444 


See, also, MeDougald, adm’x, vs. Bellamy, adim’r.........411 


13. The liability of the stockholder in such a case, is 
not secondary and collateral to that of the directors, 
for an excess of issue, where the charter makes the di- 
rectors liable for such excess. But the lability is 
joint and several with that of the directors. bid. 


14. Insuch a case, the exemplification of a suit.against 
the bank, is some evidence of the identity of the bills 
sued on. bid. 


15. If the bill-holder participated in the fraudulent or- 
ganization of the bank, he cannot recover of the other 
stockholders. Jdid. 


See, also, AcDougald vs. Bellamy 
16. The defendant’s Attorney is not entitled to an order 
requiring the bills sued upon to be deposited in Court 


until after final judgment. J6id. 


17. All who were at any time stockholders in the P. & 
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M. Bank of Columbus, are liable to bill-holders, un- 
less they have given the notice required by the char- 
ter. MeDougald, adm'x, vs. Bellamy, adm’r. 


18. A stockholder ceases to be such, inside the charter, 


so soon as he transfers, whether he gives the notice or 
not. did. 


19. Can a stockholder who has transferred, and is a 
bill-holder, sue the others for the redemption of his 
bills? Query. Ibid. 


20. Libility of corporations for the torts and wrongs of 
their directors and other agents. bid. 


21. The Legislature may pardon an illegal organization 
ofa bank. bid. 


See Equity, 9,10. Promissory Notes, 2. 
BOND. 


1. A bail bond in a criminal case for the appearance of 
A B, “to answer the charge, and well and truly abide 
by the finding of the Court in the premises,” is not bro- 
ken until indictment found. Liceth et al. vs. Cobb, 


See Bail, 1. Tax and Tax Collectors, 1. 
CERTIORARI, 


1. Does not lie to decision on a possessory warrant. 
Heard vs. Heard....cccccsscesees Pikddbebanisecsanes owe 


See Practice Supr. Ct. 5. 
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CHARGE OF THE COURT: 


1. The charge is not “hyphothetical,’’ where there is 
any evidence to sustain it. Wellis vs. Willis 


2. It is not error for the Court, in its charge, to assume 
as true what is admitted to be true. Walker et al. 


vs. Wooten et al....cccoe. FR Oe Ae: Ge Fe a by ee 


3. If a charge is requested and the Court, in reply, reads 
a decision of the Supreme Court, Counsel should re- 
quest an aditional charge, if the decision does not coy- 
er the whole ground. Wright vs. The State 


4. Professional ethics and courtesy. Ibid. 


5. When the Court has charged fully, and the Jury re- 
turn for instructions on a particular point, the Court is 
not bound to go over all that part of his charge favor- 
able to the prisoner. Hatcher vs. The State 


6. It is not error to refuse a charge not warranted by 
the testimony. McDougald, adm’z, vs. Bellamy, 
ODP Osi. Saeciscdctieu's SeLDET clastic doqscisgeW wa ddpnckerets 


7. It is no objection to a correct charge, that it does not 
go farther. Durand vs. Grimes 


8. It is error for the Court, in summing up, to refer only 
to the testimony on one side. Leary vs. Leary 


See Criminal Law, 6. 


CITIZENSHIP. 


See Evidence, T. 





INDEX. 


OONFLICT OF LAWS. 


1. The laws of one State have force in the territory of an- 
other, so long as they do not come in conflict with the 
power or right of that State, or any of its citizens. 
Sanford, adm’r, vs. Thompson et Al.......sssesececeeves 554 


2. The lex loci applies only to the construction of con- 
tracts—not to the remedies on them. Joyce vs. Scales. 725 


See Administrators, fc. 8. 
CONSTITUTIONAL LAW. 


1. An Act “‘to extend the charter of a corporation’’ by 
usage, includes the terms on which the extension is 
granted. Robinson et al. vs. The State 


2. An unconstitutional Act may nevertheless operate as 
notice to those acting under it. did. 


3. The General Assembly have the power to regulate 
and prohibit the retailing of spirituous liquors, and 
may delegate that power to municipal corporations. 
Perdue, Clerk, fc. vs. Ellis 


4. The lex loci applies to the interpretation of contracts, 
not to the remedies on them. Under this rule, if a 
party be discharged from imprisonment only, he re- 
mains liable for the same debt in another State. 
Joyce vs. Seales 


5. This rule is not in conflict with that clause of the 
Federal Constitution, declaring that “ full faith and 
credit,” &c. That applies only to pleadings and evi- 
dence. Ibid. 
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See Grant, 1. Jurisdiction, 2. 


CONTINUANCE. 


1. The Act of 1853-4, relative to continuances, does 
not require the party to state, under oath, what he ex- 
pects to prove by the absent witness. It only requires 
it to be reduced to writing. Banks vs. Darden 


2. Absence of Counsel is not a favored ground, especial- 
ly where able Counsel are associated ; and the party 
must always swear he expects to get his assistance at 
the next term. Wright vs. The State 


3. Popular excitement is no ground, after the first term ; 
and if renewed by defendant’s tscape and recapture, it 
is still no ground. bid. 


4. A witness must be proven to be subpoenaed—informa- 
tion will not do. bid. 


5. The Court may send for witnesses if within reach; 
and if found to be fictitious, may force a trial. Poole 
0; NE TIN ions sssnvsncorenpethbianpachaneant pilin 567 


6. Public excitement is no ground in small offences. 
Ibid. 


See Insolvent Debtors, 1. 
CONTRACTS. 


1. Distinction between contracts between parties and li- 
abilities ex guast contractu. Banks vs. Darden 


See Assumpsit, 2. 
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COUNTY TAX. 


See Zax and Tax Collectors. 


CRIMINAL LAW. 


1. There may be cases of manslaughter in which there 
was no assault by the person killed upon the person 
killing. Stokes vs. The State... .seccccersseresereeseees 17 


2. A prisoner is entitled only to a list of the witnesses 
sworn before the Grand Jury. Keener vs. The State. 194 


3. Where previous threats, without any overt act, are 
sought to be used as a justification, they must be 
brought home to the prisoner: Aliter, where they are — 
used merely to show the state of feeling on the part 
of the deceased. bid. 


4, Verdicts find the criminal, not the naked fact. 
Hence, the Jury must pass on the law as well as the 
fact. Ibid. 


5. If a homicide is committed by one laboring under 
the fears of a reasonable man, that a felony was about 
to be committed on him, it is justifiable. If the fears 
are of any injury less than a felony, the offence is 
manslaughter, and not murder. Ibid. 


6. The duty of the Judge in charging in criminal cases. 
Ibid. 


7. The doctrine of reasonable doubts extends to cases 
of every degree. Wasden vs. The State 


8. In an indictment for killing a Deputy Sheriff, the 
official character of the deceased need not be alleged. 
Wright ve. Tlie Maticsisssscsevctnecisssunteccedegee 
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9. The judgment will not be arrested because the indict- 
ment was not read to the Jury. Ibid. 


10. Nor because the initials only of the names of three 
of the nineteen Grand Jurors are set out in the in- 
dictment. Hatcher vs. The State 


11. A demand for trial may be made at any time during 
the term, provided there is a Jury empannelled 
qualified to try the case, and before the Jury is dis- 
charged. Jordan vs. The State 


12. Doubts expressed to the construction put upon this 
section of the Code, in Denny vs. The State, 6 Ga. 
491. Ibid. 


13. Accomplices—when admissible as witnesses. Arm- 
istead vs. The State 


14. When two are indicted for a homicide, and the trial of 
one progressing, evidence that the decedant said that 
the other “ did not touch him”’ in the fight, is irrele- 
vant. Ibid. 


15. The rules which justify self-defence extend, under 
the 16th sec, of 4th div. of the Code, to the relation 
of brother and sister, and brother and brother. did. 


16. Hudson and Hutson are idem sonans. Chapman 
op Ns I cinta dinkebinienkewisbceen’ bie dtad diediattwtletile 736 


17. Upon an indictment for gaming, the State may 
prove the offence at any time within the Statute of 


Limitations. bid. 


See Adultery and Fornication. Bail, 1. Continuance. 
Evidence, 25. New Trial, 6. Practice Superior 
Court, 6. Slaves, fe. 1. Surprise, 1. 
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DECEIT. 


1. The scienter is necessary to sustain the action for 
false representations. Manes vs. Kenyon 


2. “ Fraudulently” is an equivalent allegation. Ter- 
rell vs. Bennett 


See Lvidence, 2, 11. Estoppel, 1, 2, 3. 


DEVISE AND LEGACY. 


1. B gave all his property to his ex’r, for the support and 
maintenance of his family, in the first instance; then 
directed that if either of his children should die after 
marriage, without leaving issue, the wife of such child 


should have $500; next, that as his children arrived 
at age or married, his ex’r should give off to such child 
such portion of the estate as he thought best, but the 
title to such portion should not be divested from his es- 
tate, nor such child acquire any title thereto; but the 
property was to belong to his estate until the young- 
est child should marry or come of age, and then should 
be brought into the general fund and divided among 
all his children, equally, share and share alike. If all 
his children died without leaving issue, a devise over. 
One of his sons died, after arrival at age, but before 
the youngest arrived at age or married: Held, that 
the adm’r of such child, so dying, could recover no 
portion of the corpus of the estate, but the same vest- 
ed in the children surviving when the youngest arrived 
at age or married. Cogburn, adm’r, vs. Ogleby, 
adin’r 


. Where a will gives to certain persons all of the pro- 
ceeds of a sale, after providing for a specific object, 
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and that object fails because the provision is void: 
Held, that the legatees take the entire proceeds of the 
sale. Adams, guar. DEN: A Bin ne ivinanrneneion ss 130 


3. Where a testator directs certain funds to be invested 
in bank stock, and gives the dividends, without limita- 
tion, to certain persons and their heirs: Held, that the 
legatees take the corpus, and that it is optional with 
them to take it before or after the investment in bank 
stock. Ibid. 


4. Bequests to wife for life, and if daughter should be 
dead at the death of her mother, without issue, or af- 
terwards die, leaving no issue, then over: Held, that 
the daughter takes a contingent and not a vested in- 
terest; and at any period before death of mother, the 
remaindermen over might maintain a bill praying a 
stay of waste. Griswold et ux vs. Greer et al 


5. The words “ dying leaving no issue,’’ must, in Geor- 
gia, be construed to import a failure of issue at the 
death. I bid. 


6. Whether the issue of a female slave bequeathed, born 
after the making of the will, passes to the legatees, de- 
pends upon the intention of testator, to be gathered 
from the will. Harrell vs. Greene 


See Slaves, fc. 1. 
DISCOVERY AT LAW. 


1, Where good cause is shown for not answering, the 
Court may grant continuance or put the party on 
other terms. Bartee vs. Andrews 


DIVORCE, 


1. In an action for, by the husband, the conduct and 
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& 
conversation of the wife, at the sick bed of her alleged 
paramour, are admissible in evidence. Leary vs. Lea- 


2. The husband cannot make evidence, by making as- 
signations by letter over the wife’s name, and ‘then 
proving that the person to whom they were addressed 
had repaired to the spot. bid. ; 


3. Declarations of the suspected paramour, not made in 
the wife’s presence, are not admissible against her. 
Ibid. 


4. The husband may prove that he knew nothing of the 
report of his wife’s misconduct until it was generally 
known in the neighborhood. bid. 


5. So, also, he may prove that he promptly dismissed 
from his house the person suspected. Ibid. 


See Husband and Wife. 
DOMICIL. 

See Guardian and Ward, 1. 
EQUITY. 

1. While it is the favorite policy of Courts of Chancery 
to distribute all the assets of an insolvent debtor part 
passu; yet, when a judicial preference has been es- 
tablished by the diligence of one creditor, that prefer- 
ence will be observed. obinson et al. vs. The State 
of Georgia 


2. Though equitable assets should be distributed ratea- 
bly; yet, it is otherwise as to legal assets. bid. 
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3. The broad and most sensible distinction between legal’ 
and equitable assets is, that the first can be reached by 
legal remedies; the last cannot. J bd. 


4. The party seeking to open an account, has upon him 
the onus of showing error, arising either from fraud, 
accident or mistake. Walker et al. vs. Wooten et al.. 119: 


” 
5. Specific performance of a personal contract will not 
be decreed, unless irreparable injury will otherwise 
result. The Justices, fc. vs. Croft 


6. Equity has jurisdiction to restrain a party from rais- 
ing a mill-dam, to the injury of another’s health. 
Norwood vs. Dickey 


7. A purchaser of alot of land at Sheriff's sale, who 
loses the land by a superior title, cannot, in Equity, 
enjoin the Sheriff from paying over the proceeds of the 
sale to other fi. fas. of the plaintiff against the defena- 
ant, without charge of fraud. Methvin vs. Bexly et 
ecccinisncterssguvce sas $cetnncess sucasoneeee abeces eekensaenece 551 


. A bill which seeks to have applied to the plaintiff’s 
demand, exclusively, a fund in which all of the de- 
fendants are interested, is not multifarious. Laven- 
der et al. vs. Thomas et al 


9. The parties to a contract prayed to be specifically 
performed, are proper parties to the bill. did. 


10. There are cases in which, in Equity, a party may be 
sued out of the county of residence, (e. g.) as where, 
otherwise, no decree can be rendered. Todid. 


See Administrators, fc. 7. Injunction. Laches. Mort-- 
gages, 3. Partners, 1, 2. 
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EQUITY PRACTICE & PLEADING. 


1. The representatives of a deceased defendant to a bill, 
who has answered during his lifetime, file pleas in bar, 
and an order. is taken that the pleas and answer 
‘stand for a hearing at the final trial;’’ subsequent- 
ly, complainant moved to take the pleas from the file 
—Ist. Because an answer had been previously filed. 
2d. Because they are not sworn: Held, that the mo- 
tion should be over-ruled.. Walker et al. vs. Wooten 


. On a bill to construe a will, where the will contains 
clauses seeking to grant foreign emancipation to cer- 
tain slaves: Held, that the Court would not allow 
either a next friend or The American Colonization So- 
ciety, to be heard in behalf of the slaves. Hunter 
and American Colonization Society vs. Bass, ex’r 


3. If the answer swears off only a part of the equity, 
the injunction may be dissolved pro tanto. Edwards 


and Perryman et al 


4. If a married woman is the chief beneficiary under a 
bill filed by her trustee and next friend, she is enti- 
tled to be consulted as to its dismissal, and no act of 
the trustee will be suffered to prejudice her rights. 


Tbid. 


5. If a complainant puts, in the shape of a supplemental 
bill, that which properly should be in the form of a pe- 
tition for an interlocutory order, the Chancellor will 
still shape the proceedings so as to give proper relief. 
Miller et al. vs. Sanders et al.......cccrcccocsessscoesecves 


6. If the complainant inaccurately denominate the writ 
asked for, a “ writ of guia timet,” yet, ifthe prayer is 
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appropriate to a bill of guéa timet, and the proceeding 
is sufficient. in other respects, the Chancellor may act 
upon it. Ldzd. 


7. Where a proceeding is based upon an original bill). 
the allegations of such original bill should be set out. 
I bid. 

8. It is deficient, also, if it seeks bond and security for 


the defendant’s appearance with the property, with- 
out setting out the value of the property. Ibid. 


See Husband and Wife, 2. ° 


ERROR. 


1. Does not lie to the admission of evidence unobjected 
to. Burtine vs. The State 


2. Does not die where an appeal is entered. Jones et 
al. vs: Crawford, ex’r 


3. Though the Court errs in rejecting a set of interrog- 
atories, yet, if another set.is sued out and no harm 
done, the judgment will not be reversed. Leary vs. 


DAY 20s ogiscovercoccocsnspsecceccsccioncscs cadnacabidesudaden — 


ESTOPPEL. 


1. Under modern conveyances, with or without war- 
ranty, title to land subsequently acquired does 
not pass to the grantee by estoppel. Way vs. Ar- 


2. Are not our Registry Acts a virtual repeal of the 
doctrine of estoppel? Ibid. 


3. B makes a deed to C, and afterwards conveys the 





INDEX. 


same land to T. The younger deed is recorded. 
The older is not: Held, that T, the donee in the 
younger deed, is not estopped from saying that B had 
not conveyed to C. Faircloth vs. Jordan 


EVIDENCE. 


i. In cases for libel and slander, an exception is made 
to the general rule; and witnesses may state their 
inferences, how they understood the words to be 
spoken. Hawks vs. Patton 


2. If a deed is made, referring to a plot of re-survey, / 
which is not attached, parol evidence is admissible to 
identify the plot. Way vs. Arnold 


3. Ordinarily, a witness must state facts, and not his 
opinion or expectation, which is a conclusion from the 
the facts. Keener vs. The State 


4, Where the character of a party as to any particular 
trait, or as developed under special circumstances, is 
put in issue, it must be proven by evidence of general 
reputation, and not positive evidence of general bad 
conduct. Is there any material difference? Query. 
Ibid. 


5. All the circumstances of a transaction may be sub- 
mitted to the Jury, provided they afford any fair pre- 
sumption as to the matter in issue. J bid. 


See, also, Sample vs. Lipscomb 
6. Threats—when and for what purpose visible. Jd¢d. 


7. A certificate of the Clerk of the Superior Court, that 
an alien had, in all things, complied with the law, 
and had taken the oath of naturalization, and been 


TL 
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admitted as a citizen, is not sufficient proof of natural- 
ization. Miller vs Reinhart 


8. Upon an issue of devisavit vel non, where undue in- 
fluence is alleged to have been exerted by the step- 
mother, to the injury of the children; and it is in 
evidence, that ‘bad feeling’ existed between the 
step-mother and one of the children, it is admissible 
for the witness to explain the cause of the bad feel- 
ing; and the withholding of this evidence is ground 
for a new trial, under the Act of 1853-4. Coz vs. 
Rutledge et al........ cncibianentedpainsduip ens dndabunpacsabicese : 


9. Bank books are admissible as evidence, both for and 
against the corporation. It is allowable, however, to 
prove by parol, independent facts, such as the dis- 
position of stock, and the issuing of a large amount of 
bills or notes. Banks vs. Darden........cccecccscocceees 318 


10. When books are admitted in evidence, they are tes- 
timony before the Jury as to all entries appertaining 
to the same transaction ; still, the party offering them 
may select and read to the Jury such portions as an- 
swer the purpose for which he introduced them; leav- 
ing it to the other party to bring out any other parts 
that he may see fit. J bzd. 


11. The maker of a deed is a competent witness to prove 
that the deed is a forgery, although it is proven by the 
subscribing witnesses. azrcloth vs. Jordan............ 350 


12. The Act of 1850, in reference to the testimony of 
Attorneys at Law, does not prohibit their testimony, 
when the information which is sought was necessarily 
‘a matter or thing acquired from his client, or during 
the existence and by reason of the relationship of 
client and Attorney.” McDougald, admr’x. vs. Lane 444 
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13. It-is not a good objection to the deposition of a 
witness, testifying to services and articles which have 
been entered in a book, that the book is not produced 
if he states that the book is lost or destroyed. Kea- 
ton vs. Davis 


14. What a party says as to the ownership of money, 
when he delivers the packet for transportation, is ad- 
missible as a part of the res geste. McNabb vs. 
Lockhart §& Thomas 


15. Where, from the nature of the case, other evidence 
was not to be obtained, and there would be a failure 
of justice without the oath of the party, ought he not 
to be allowed to testify? bid. 


16. Depositions properly executed, except the omission 
of the words, ‘‘ answered, subscribed and sworn to,” 
were objected to on the trial, after laying in office 
three years: Held, that the Court should require the 
party objecting either to waive or submit to a general 


17. Opinions, in general, are not evidence. bid. 


18. A subscribing witness to a deed proved its execu- 
tion, ‘“‘as he supposed, for the purposes therein men- 
tioned:” Held, sufficient. J bid. 


19, Deciarations accompanying possession, are good 
against parties and privies. did. 

20. A witness examined to one point may be cross-ex- 
amined as to all. did. 


21. Papers produced under notice are evidence, when 
inspected, for both parties. Wooten ¢ Co, vs. Nall... 


22, Receipts and other papers are admitted upon no 
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other proof than the presumption of their fairness, 
founded on human experience. J bid. 


23. Parties to the record when a witness. did. 


24. A party not appealing, may be a witness for co-de- 
fendant appealing. did. 


25. Declarations of slayer of runaway slave, as to the 
facts, made immediately afterwards, are admissible as 
part of theres geste. Itis for the Jury tosay whether 
made with a view to color the transaction. Hart vs. 
Powell 7 


See Administrators, §:c..10. Bailment, 4 to 7. Banks, 
fe. 14. Criminal Law, 14. Divorce. Discovery at 
Law. Laches, 3. Pvraetice Superior Court, 1, 2. 
Promissory Notes, 2. Witnesses. 


FRAUDULENT ASSIGNMENTS. 


1. Mortgages are not included in the provisions of the 
Act of 1818. Lavender et al. vs. Thomas et al 


2. Reducing a note to small notes of $30 each, in order 
to give a preference to one creditor, is not forbidden 
by that Act. Jud. 


GARNISHMENT. 


1. Debts secured by negotiable notes may be the subject 
of garnishment. ting and another. vs. Carhart, 


Biro. § Co. ...cecerscoesosvsersavsessosesesestectboasenbdese 


2. A transfer of notes as collaterals, places them beyond 
the reach of subsequent garnishments. J bid. 


3. If a garnishee answers that he is satisfied his note 


635 


650 
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was transferred before service of the summons, judg- 
ment cannot go against him. did. 


GIFT. 
See Loan, 1. 
GRANTS. 


1. The Act of 21st December, 1843, limiting the time 
in which grants should ‘be taken out for lands 
drawn by orphans, &c. is not unconstitutional. Me- 
Kinney et al. vs. Compton 


2. The time from which the circulation runs, is from 
the date of the drawing, and not from the close of 
| the lottery. did. 


GRIFFIN—CITY OF. 


1. Its retail license ordinance is constitutional and valid. 
Perdue vs. Ellis 


2. Authority of its council to file a bill to assert the 
rights of the city to certain lots dedicated by the Mon- 
roe Rail Road Company. Cox vs. the Mayor, §e.... 


GUARDIAN AND WARD. 


1. When the ward comes to years of discretion, the 
residence of his guardian is not his residence, unless 
he chooses to make it such. Roberts vs. Walker 


HUSBAND AND WIFE. 


1. In a libel for divorce, at the instance of the wife, it 
is the duty of the Court to institute some inquiry as 
to the authority for bringing the suit, where suspicion 
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has been cast upon the bona fides of the transaction. 
Swearingen vs. Swearingen 

2. If, upon a verdict rendered, settling property upon 
the wife and children, a decree is entered, not accu- 
rately framed, to carry out the verdict, the decree. 
may, after the death of the wife, be perfected, so as 
to do what was intended to be done. Napier et al. 
vs. Haward et al 


3. In a suit for divorce, by the husband, on account of 
pregnancy of the wife at the time of marriage, the 
Court should grant temporary alimony, though the 
husband offers to prove the truth of his allegation. 
Frith vs. Frith 


See Divorce. Equity Practice, 4. 


INDICTMENT. 
See Criminal Law, 8, 10. 
INFANT. 
See Will, T. 
INJUNCTION 


1. Does not lie against the Justices of the Inferior Court. 
The Justices, ec. v8. Croft c.ccrsecccrecsvvceeves sess 478. 


See Equity Practice, 3. 
INSOLVENT DEBTORS. 


1. The withdrawal of the schedule from the Clerk’s of- 
* fice, by the Attorney of the applicant, immediately 
after its filing, and its detention till Court, may be a 
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good ground for continuance, but will not support a 
motion for the imprisonment of the debtor. Lindsay 
et al. vs. Hunter 


2. A schedule, with the oath of the debtor appended 
thereto, “that he has no property or effects of any 
kind whatever, except as excepted in the oath pre- 
scribed by law,” is sufficient. bid. 


See Constitutional Law, 4. Equity, 1,2. Fraudulent 
Assignments. 


INTEREST. 
See Administrators, fc. 2. Trusts and Trustees, i, 2. 
INTERROGATORIES. 
See Evidence. 
JUDGMENT. 


1. A grant of letters of administration may be attacked 
by showing that the Court had no jurisdiction. Grif- 
fith’s Lessee vs. Wright 


2. A mortgage is an alienation, in the sense of the Act 
of 1822, prohibiting alienations pending an appeal. 
Behn & Foster vs. Phillips......c10..0008 qeennsamemenenwase 466 


3. Nune pro tune judgments may be signed on first ver- 
dict, so as not to prejudice the rights of third persons, 
notwithstanding the 66th Common Law rule. Perdue 
vs. Bradshaw 


4. A judgment creditor may, bona fide, indulge his debt- 


VOL. xviI-98 
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or more than seven years; and an entry of part pay- 
ment to the officer, (though defendant may have prop- 
erty sufficient to pay all,) will keep the same from be- 
coming dormant. Neal vs. Lamar 


See Administrators, fc. 5. Sheriff and Sureties, 1. 
Wills, 6, T. 


JURISDICTION. 


1. A citizen of another State, may be sued in any coun- 
ty where he may be found, in this. Murphy vs. Win- 


2. A motion to set aside a recovery in ejectment, is a 
suit respecting land, and must be tried in the county 
where the land lies. Murdock vs. Little......0.s000 000 


See Lost Deeds, 2. 
JURY. 


1. The mere formation and expression of an opinion, 
does not necessarily disqualify a Juror. It should 
be deliberate,‘ fixed and abiding. Wright vs. The 


I iscrcasincioniasvricnicantneniacssepvendinwinienniditecuaeaes 
See New Trial, 2. Practice Superior Court, 1. 
LACHES. 


1. Long acquiescence by parties out of possession, is pro- 
ductive of much hardship and injustice to others, and 
cannot be excused except by showing some actual im- 
pediment, caused by the fraud or concealment of the 
party in possession. Woolfolk vs. Beatty 


2. The party guilty of gross Jaches, cannot screen his 


690 


383: 
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title from the just imputation of staleness, merely un- 
der the pretence of an imaginary impediment or tech- 
nical disability. bid. 
ad 
3. A former administration will be presumed to protect 
the ancient title and possession of personal as well as 
realestate. J bid. 


LEGACY. 


See Devise and Legacy. 
LIEN. 


1. The sovereign right of priority of payment to debts 
due the State, exists in Georgia. It is a wholesome 
right, and is approved by the Courts. Robinson et al. 
vs. The State........ uateeviedinwads dic licipeaat bea ‘esi 


2. It does not exist here with all the incidents attached 
to the royal prerogative in England. It does not 
over-ride an antecedent lien of an individual creditor. 
Thid. 


LIMITATION OF ACTIONS. 


1. If, upon a settlement between trustee and cestud que 
trust, the former notifies the latter he owes him more, 
the Statute of Limitations begins to run from that time. 
Walker et al. vs. Wooten et l...ccccssceseeee ecnsounnbenia 


2. The Statute does not run in favor of an executor de 
son tort, of an executor de son tort, where it would not 
run in favor of the deceased person. Dawson vs. Cal- 
loway :..+.. nae coetedceensndacseneeenemapngensicded nenmauaneenes ° 


3. The Statute can be pleaded by those in whose favor 
it runs, and their privies, and by no others. did. 
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See Administrators, gc. 1,6. Grants, 2. Laches. 


LIQUIDATED DEMAND, 


1. Whenever rendered certain what and how much is 
due. This need not be contemporaneous with the 
agreement. Bartee vs. Andrews 


LOAN. 


1. Where H loaned property to T and his wife, for the 
life of the latter, with the understanding that at the 
death of the latter the same should be returned to his 
daughter M: Held, that this was not an attempt to 
vest a remainder in M by parol gift, and that she 
might recover the property at the death of the wife. 
SR iis Is. cacissandvisedscisvnuradodaandedaxeutesien 570 


LOST PAPERS. 


1. In a proceeding, under 6th section of Judiciary Act, 
to establish a lost Sheriff’s deed, the defendant in f. 
fa. is a necessary party. Turner vs. Joiner et al..... 368 


2. A lost deed to land, must be established in the county 
where the land lies. bid. 


3. The State should be a party, when the lost papers be- 
long to a State case. Buchanan vs Beckham 


MANSLAUGHTER. 


See Criminal Law, 1. 


MANUMISSION. 


See Slaves, fe. 2. 
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MERGER 


1. Does not take place where the person holding the 
two estates intends that it should not. Knowles et 
al. vs. Lawton et al 


MILLDAM. 
See Equity, 6. 
MORTGAGE. 


1. If the holder of the equity of redemption takes an as- 
signment of the mortgage which is in the process of 
foreclosure, and goes on with the suit of foreclosure, 
the equity of redemption does not merge, such not 
being his intention. Knowles et al. vs. Lawton et al. 476 


2. The judgment of foreclosure binds not only the mort- 
gagee, but-also his vendee, although the latter be not 
a party. ~Lbid. 


. The purchasers of parts of mortgaged property, have 
not the right to compel the mortgagee to resort, for 
his money, first, to the part remaining in the hands 
of the mortgagor. bid. 


. Judgment cannot be rendered on foreclosure, for in- 
stalments not yet due. Resort must be had to Equity. 
Somes ve. Lawrence. .cicccescvcasccsece oxvtvecesccesedcuues 277 


See Judgment, 2. 
NEW TRIAL 


1. Will be refused, though the preponderance of testi- 
mony is against the verdict.. It must be “ decidedly 
and strongly.” Willis vs. Willis 
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2. The disqualification of a Juror, known to the prisoner 
before he was sworn, is no ground for a new trial. 


Keener vs. The State 


3. Where the ground taken is tampering with the Jury, 
and affidavits are offered on both sides, if the case is 
not made out against the Jury, a new trial will be re- 
fused. Mathis ve. The State..........c0cssceeee Sennuiss ‘ 


. Though the testimony of a young and inexperienced 
witness be not free from discrepancies; yet, if there 
be about it, as a whole, such an air of truth as in the 
opinion of the Court authorized the Jury to found a 
verdict thereon, a new trial will not be granted. did. 


Will be granted where the verdict is strongly and de- 
cidedly against the weight of evidence. Burkhalter 


OR is ckcsabnnccess Ne I er ae NOY SON TA 367 


It is the duty of the Judge to have ail the testimony, 
in cases of felony, taken down. ‘The omission to do 
so, is not a good ground for a new trial. Hatcher vs. 
The State...... ieisidien aadaneon pachieetiehndnnansssplepepaneie 460 


. Although it is loose and highly irregular for the Jury, 
after being sworn, to enter a retail grocery and con- 
verse with other persons; yet, if it appears that no 
injury was done the prisoner, a new trial will not be 
granted. Burtine vs. The State ‘ 584 


. In trespass, where the Jury find for the defendant, 
and it is conceded that the plaintiff was entitled to 
nominal damages, a new trial cannot be avoided by 
tendering one dollar and costs. Jones vs. The Water 


See Evidence, 8. 
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NOTICE. 


See Constitutional Law, 1. Promissory Notes, 3. Rail 
Roads, 1, 2. 


ORDINARY COURTS 


1. Are Courts of general jurisdiction over intestates’ es- 
tates. Wood and another vs. Crawford 


PARTIES. 
See Lost Papers, 1, 3. 


PARTNERS AND PARTNERSHIP. 


1. Each partner, on dissolution, has equal rights to 
the assets; and if one takes exclusive possession over 
the wishes of the other, a receiver will be appointed 
by a Court of Equity. Terrell vs. Goddard 


2. But if such exclusive possession is not shown by the 
the bill, and the answer denies it, a receiver should 
not be appointed. ILdzd. 


PLEADING. 


1. In a case for words, under the Act of 1847, the form 
must be followed without material variation, so far as 
it goes ; but there may be explanatory allegations or 
inuendoes, soas to state the cause of action distinctly. 
Hawks vs. Patton 


2. A statutory remedy, in derogation of the Common 
Law, must be strictly pursued. Banks vs. Darden... 318 


3. Suit may be brought, under the Act of 1847, on a 
note more than six years old, where there is a credit 
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within six years before suit brought, althougli 
more than six years elapsed before the credit was 
entered. Hart et al. vs. Holly et al 


4, Every action is properly brought, in this State, re- 
gardless of its form or name, which sets forth plainly, 
fully and distinctly, the plaintiff’s cause of action. 
MeNabb vs. Lockhart & Thomas 


5. Rules, as to when administrator, &c. must make pro- 
fert of letters, and when defendant must plead ne 


679 


See Amendment, 1. Assumpsit, 1,2. Contracts, 1; 2, 3. 
Deceit, 1, 2. Rail Roads, 1, 2. Trespass, 1. 


POSSESSORY WARRANT. 


1. A promissory note is personal property, within the 
meaning and terms of the Act of 1821. Coursey 
vs. Curtis 


See Certiorari, 1. 
PRACTICE SUPERIOR COURT. 


1. The Jury are not entitled to have in their room a 
plat, some of the lines of which are in evidence, and 
the others rejected. Way vs. Arnold 


2. Much latitude must be allowed to the Courts, as to 
the mode of conducting business. Thus, in the admis- 
sion of testimony, the Court in a proper case may re- 
quire the party to commence at such a part as may 
render other testimony admissible. Hatcher vs. The 


3. When there is a conflict of testimony, Counsel, in 
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conclusion, will not be stopped by the Court because 
he represents what his witness stated as proven. did. 


4. Great latitude is allowed to Counsel in forensic dis- 
cussion ; and liberty of speech must not be too much 
abridged. McNabb vs. Lockhart and Thomas 495 


5. Where the Court orders a writ of certiorari to issue, 
and without fault of the plaintiff or his Counsel, it 
is not issued, the case should not be dismissed on 
that account. Hopkins, Allen § Co. vs. Suddeth et al. 518 


6. It is. the right and duty of the Judge to revise and 
correct the brief of the testimony, in all cases where 
it is required to be taken- down. Burtine vs. The 


7. It is too late, when the cause is submitted to the Jury 
on the appeal, to demur for mere formal objections. 
Durand vs. Grimes 


~ 


8. When Counsel have omitted to read to the Jury a 
ji. fa. and affidavit of illegality, they should be per- 
mitted to do so at any time. Wadsworth vs. 


Thomas, adm’r 709 


See Banks, fc. 16. Evidence, 16, 20. Judgments, 3. 
Sheriff, 2, 3, 4. 


PRINCIPAL AND AGENT. 
See Bail, 2. 
PRINCIPAL AND SURETY. 


See Administrators, §c. 3, 4. Sheriff and Sureties, 1. 


VOL. XVIlI-99 
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PROMISSORY NOTES. 


1. If A’s title to negotiable paper be good, and he trans- 
fers to B, a demand by A or his agent will enure to 
the benefit of B. Banks vs. Darden 


2. Parol evidence is admissible to show that the payee 
is fraudulently enforcing the note against the maker, 
after the consideration has failed. Smith and another 
Ba... PET Bee »--- 440 


3. Notes payable at bank agencies are bankable paper, 
in contemplation of the Act of 1826; and notice must 
be given to indorsers to charge them. Butler vs. The 
Mar. §& F. Ins. Bank 


See Garnishment. Possessory Warrant. 


RAIL ROADS. 


1. The fifteen days specified in the Act of 1853-’4, de- 
fining the liability of rail road companies, &c. within 
which notice is to be given or suit brought for the in- 
jury complained of, applies exclusively to cases where 
the demand is under thirty dollars. Jones vs. The 
Central R. R. & Co 247 


. The notice to be given under this Act, must be in the 
name and by the authority of the party aggrieved ; 
and a declaration in the usual form, with process at- 
tached by the Clerk and served by the Sheriff, will 
not be deemed a sufficient compliance with the Act. 
Ibid. 


3. Rule as to diligence to be used by R. R. Cos. in pass- 
ing crossings, and when negligence of the other par- 
ty excuses them. The Macon & Western R. R. Co. 


vs. Davis, adm’r 
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RECEIVER. 
See Partner, 1. 
REMAINDER. 
See Loan, 1. 


RESIDENCE. 


See Guardian and Ward, 1. 


RETAIL LICENSE. 


See Constitutional Law, 3. 
RIPARIAN RIGHTS. 


1. Every riparian proprietor above the ebb and flow 
of tide water, is entitled to the land covered by the 
water, to the middle thread of the river. On the 
Chattahoochee, this extends to the boundary of the 
State on the western bank. Jones vs. The Water 


SET-OFF. 


1. An Attorney ruled for money collected for the Cen- 
tral Bank, may set off fees due to him by the State. 
Powers vs. The Central Bank 


SHERIFF AND SURETIES. 


1, A judgment is recovered agairtst the Sheriff and his 
sureties. He alone appeals, and on the final trial ob- 
tains a verdict in his favor: Held, that the first judg- 
ment cannot be enforced against thé sureties. Beall 
et al. vs. Cochran, adm’r....... wasecned soe evincodeseeneleis 


539 


38 
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2. It is too late, after judgment upon an issue joined, for 
the Sheriff to complain of the uncertainty of the rule 
nist taken against him. Brannon vs. The Central 


8. It is usual to call on the Sheriff first to give an ac- 
count of his action, and then to move for him to show 
cause why he should not be attached, for contempt ; 
still, if both be combined in the same rule, it will not 
be set aside as erroneous. Ibid. 


4. A rule nisi vs. Sheriff, omitted to be entered on the 
minutes, may be entered nunc pro tune. Ibid. 


5. A rule will not be made absolute against the Sheriff 
for failing to levy, unless the movant shows that he 
has been injured by the failure. Currell vs. Phillips 469 


SHERIFF’S SALE. 


See Hquity, 7. 


SLAVES AND FREE PERSONS OF COLOR. 


1. For the definition of offences committed by slaves and 
free persons of color, recourse must be had to the 
Penal Code of 1853, and not to the Criminal Code of 
the Common Law. William (a slave) vs. The State.. 356 


2. If one, without any contract of employment, puts an- 
other’s slave to a hazardous service, in which his life 
is lost, he is responsible for his value, with interest. 
Caldiera. Tenses Bis crenvnscdeasbangnreseetanbustaspne 648 


3. It is lawful to hunt runaway slaves with dogs, provi- 
ded it be done with due caution and circumspection. 


Moran vs. Davis 
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4. B, by his will, directed that land should be purchas- 
ed in Indiana or Illinois, and that his executors re- 
move all of his negroes to said land. He also provi- 
ded for an outfit of farming utensils, &c. for the ne- 
groes: Held, that as the directions could not be liter- 
ally carried out, (Indianna and Illinois both prohibit- 
ing the introduction of free negroes,) the will could 
not be carried out cy prés, and that testator died in- 
testate, as to the negroes. Adams, guar. vs. Bass, 


> & 
err 


. A bequest, as follows: “‘ As manumission is forbidden 
by the laws of this State, (which I could have wished 
otherwise,) I bequeath to WE M, my faithful ser- 
vants, C and 8, to him and his executors forever, in 
fee, with the very urgent request that he and they 
will treat said negroes kindly and affectionately, and 
watch over and protect them, finding them a comfort- 
able home and allowing them as many privileges and 
liberties as the laws of the State will permit negro 
slaves to possess or enjoy: Held, that this is not in 
conflict with our laws against manumission. Harden 
et al. vs. Manghan, ex’ 


See Devise and Legacy, 6. Equity Practice, 2. 
STATUTES. 
See Wiils, 1. 


SURPRISE 


1. Is a good ground for setting aside an order of the 
Court founded in mistake. Winter vs. The State... 275 


SURETIES. 


See Principal and Surety. 
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TAX AND TAX COLLECTORS. 


1. A county tax cannot be levied without the prior re- 
commendation of the Grand Jury. Andabond given 
by the Collector, for the due collection of a tax not 
thus levied, is void. Reynolds et al. vs. Lofton et al. 


TRESPASS. 


1. In an action of trespass, the defendant may claim the 
locus in quo to be his freehold, or the freehold of a 
third person, by whose authority he entered. Jones 
vs. The Water Lot Co 


See New Trial, 8. 
TRUSTS AND TRUSTEES. 


1. In settling the accounts of trustees, simple interest is 
the rule—compound interest the exception. Ham- 
elton vs. Reese, adm’r 


. Mere negligence will not justify rests. There must 
be corruption or gross delinquency. bid. 


. The Act of 1854, to extend the provisions of the 5th 
section of the Act of 18th February, 1799, to trus- 
tees and their estates, gives a remedy against the 
exeoutors and administrators of trustees, but none 
against the trustees themselves. Hampton vs. Hamp- 


See Limitation of Actions, 1. 


VERDICT. 


See Criminal Law, 4. 
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WAIVER. 
See Sheriff, 2. 
WIFE’S EQUITY. 
See Husband and Wife, 2. 
WILLS. 


1. The Act of 1852, requiring three witnesses to wills 
of personalty, applies to wills made before that time, 
where the testator dies subsequently. Sutton vs. Che- 
NAW... vee. Uap enedachinnd sevens qaodepenshile cus sneitting mys setads 


2. By the words credible witnesses, in the Statute of 
frauds, competent witnesses is meant. The will may 
be set up though the witnesses swear to the incapacity 
of testator. Hall vs. Hall 


8. Where the witnesses swear to the attestation in the 
actual presence of testator, this is sufficient proof of 
mental presence, unless controverted by definite evi- 
dence. J bid. 


4. A testator has testamentary capacity though in a 
sinking and dying state, if, when his attention is 
aroused to the making of his will, his mind acts defi- 
nitely and with discriminating judgment. Jdid. 


5. A will attested by three persons, one of whom signs 
the name of another at his request : Held, insufficient. 
Horton and another vs. Johnson et ux 1» 396 


6. A will without witnesses being void, the judgment of 
the Ordinary admitting it to probate, is a nullity, and 
may be set aside at any time, upon motion. Hooks 
08. StAMper.s..eee0e ch intersects dete avecensallsthecicaanaes Ge 
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7. Where a widow applies for letters of administration, 
which is resisted and a will proven in solemn form: 
Heid, that the widow cannot subsequently set aside 
the probate, on the ground that she was not 21 years 
of age. Coalson vs. Tooke .......cccrsocescecscseccsccccee 14 


WITNESSES. 


1. The regular mode of examining into general charac- 
ter, is to inquire of the witnesses whether they have 
the means of knowing the former witnesss’ general 
character; and whether, from that knowledge, they 
would believe him on his oath. Stokes vs. The State. T 





2. A witness cannot disqualify ‘himself by subsequent 
voluntary creation of an interest, wantonly or fraudu- 
lently. Way vs. Arnold 


3. The pendency of a suit cannot prevent third persons 


from transacting business, bona fide, with one of the 
parties; and if an interest, in the event of the suit, is 
thereby acquired, the person thus becomes an incom- 
petent witness. J bid. 


4, Where a person is called as an original witness to 
some transaction or agreement between the parties, in 
whose testimony they both have a common interest, it 
is not in the power of the witness or of either party to 
deprive the other of his testimony, by the creation of  ™§ 
a subsequent interest, though not done with that view: 
Aliter, where the witness was not the agent of both 
parties nor an original witness to an agreement. 


I bid. 


5. Parties—when witnesses. Wooten § Co. vs. Nall...... 609 
Davis § Mizell vs. Stanford 289 
Neal vs. Lamar et al........ T46- 





See Criminal Law, 13. Evidence, 11. 





